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1      THE VIDEOGRAPHER:  Now on the record at 12:07 pm

2      on February 25, 2013.

3           This is the videotaped deposition of Robert   12:08:13

4 Naismith.  My name is Luis Guisbert, here with our      12:08:13

5 court reporter, Ailsa Williams.  We are here from       12:08:15

6 Veritext National Deposition and Litigation Services    12:08:18

7 at the request of counsel for the defendant.            12:08:22

8           This deposition is being held at Crowne       12:08:24

9 Plaza Nottingham Hotel, Woolaton Street, city of        12:08:26

10 Nottingham, NG1 5RH in the UK.                          12:08:31

11           The caption of this case is Games Workshop    12:08:36

12 Limited versus Chapterhouse Studios LLC, case number    12:08:38

13 1:10-cv-08103.  Please note audio recording will take   12:08:45

14 place until all parties agree to go off the record.     12:08:52

15 Microphones are sensitive and might pick up             12:08:54

16 whispering, private conversations.                      12:08:57

17           At this time could counsel and all present    12:09:00

18 please identify themselves for the record.              12:09:03

19      MR. COOPER:  Bryce Cooper on behalf of             12:09:06

20      Chapterhouse Studios.                              12:09:07

21      MR. MOSKIN:  My name is Jonathan Moskin, Foley &   12:09:10

22      Lardner, for plaintiff, Games Workshop.            12:09:13

23      MS STEVENSON:  Gill Stevenson, senior legal        12:09:16

24      counsel at Games Workshop.                         12:09:18

25      THE VIDEOGRAPHER:  The witness will be sworn and

Page 3

Veritext National Deposition & Litigation Services
866 299-5127

1      we can proceed.                                    12:09:22

2                    ROBERT NAISMITH

3               Having been duly sworn,

4                Testified as follows:

5          DIRECT EXAMINATION BY MR. COOPER:

6           Q   Good morning.                             12:09:31

7           A   Morning.                                  12:09:32

8           Q   Could you please state your name for the  12:09:33

9 record.                                                 12:09:34

10           A   Robert Naismith.                          12:09:35

11           Q   Mr. Naismith, as I said, my name is       12:09:36

12 Bryce Cooper.  I am an attorney for Chapterhouse        12:09:39

13 Studios.  Do you understand you are here regarding a    12:09:43

14 lawsuit that has been brought against them by Games     12:09:49

15 Workshop?                                               12:09:53

16           A   Yes, I do.                                12:09:53

17           Q   Do you understand you are here to         12:09:54

18 provide testimony related to that case?                 12:09:55

19           A   I do.                                     12:09:57

20           Q   Are you here voluntarily today?           12:09:58

21           A   Yes.                                      12:10:00

22           Q   I am going to go over a few ground rules  12:10:01

23 for the deposition today.  Have you ever been deposed   12:10:04

24 before?                                                 12:10:07

25           A   No.
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1           Q   I am going to ask you a number of         12:10:10

2 questions today and if you could answer them to the     12:10:11

3 best of your ability I would appreciate it.  If there   12:10:15

4 is ever any question that you do not understand or you  12:10:17

5 do not hear me, please let me know and I will do my     12:10:20

6 best to rephrase it.  Do you understand?                12:10:24

7           A   Yes.                                      12:10:27

8           Q   Please recognize that there is a          12:10:29

9 professional court reporter here and she cannot take    12:10:30

10 down nods of the head or anything like that so please   12:10:33

11 verbalize all of your answers.                          12:10:38

12           A   Use English, okay.                        12:10:40

13           Q   If you ever need a break, please let us   12:10:42

14 know and we can do that.                                12:10:45

15           A   Okay.                                     12:10:48

16           Q   First off, could you tell me where you    12:10:49

17 received your education?                                12:10:50

18           A   I grew up in Scotland.  My art education  12:10:53

19 began in Aberdeen.  I studied graphics and              12:10:57

20 silversmithing for five years, and then, yes, pretty    12:11:00

21 much started making toy soldiers from then.             12:11:08

22           Q   When did you graduate from Aberdeen?      12:11:13

23           A   1979.                                     12:11:15

24           Q   When did you become interested in art?    12:11:16

25           A   I had always been interested in art, as
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1 a child.                                                12:11:20

2           Q   Why is that?                              12:11:21

3           A   Just a good way to express yourself       12:11:22

4 really.                                                 12:11:26

5           Q   Did you specialize in any type of art     12:11:28

6 while at school?                                        12:11:30

7           A   Figurative art really, drawing,           12:11:32

8 sculpting, ceramics, stuff like that.                   12:11:35

9           Q   How are you currently employed?           12:11:40

10           A   I am self-employed.  I am a freelance     12:11:42

11 sculptor, so I do work for companies much smaller than  12:11:44

12 Games Workshop but in similar fields.                   12:11:48

13           Q   How long have you been a freelance        12:11:50

14 sculptor?                                               12:11:52

15           A   Since I left -- no, since a year after I  12:11:52

16 left Games Workshop, which would be round about 1991    12:11:55

17 January 91, I think.                                    12:11:57

18           Q   Could you describe the types of work you  12:12:02

19 do now as a freelancer?                                 12:12:04

20           A   It is broadly divided into either         12:12:07

21 working for the toy trade people, like Hasbro, or for   12:12:09

22 the giftware trade, making tourist products and         12:12:12

23 souvenirs for what I call the hobby trade, which is     12:12:18

24 war-gaming in general.  That could be historical,       12:12:22

25 science fiction, fantasy.
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1           Q   How much time do you spend on sculpting   12:12:28

2 for war-gaming?                                         12:12:30

3           A   About 95 percent I would say.             12:12:33

4           Q   Why did you choose to be a freelancer in  12:12:43

5 1991 through today?                                     12:12:45

6           A   Measure of self control really.  You      12:12:49

7 know, I had been working with Games Workshop for six    12:12:52

8 years, had a great time.  I found that the early        12:12:54

9 years, if you like, at Games Workshop, the              12:13:06

10 unrestricted years gave you a lot of creative           12:13:07

11 freedoms, and as the company grew and developed then    12:13:10

12 its structure got more resolved, and that meant that    12:13:16

13 the amount of design input that you had was going       12:13:18

14 down, and really that was why I decided to move on,     12:13:22

15 because I liked the idea of being free to be able to,   12:13:25

16 you know, throw in ideas and have an affect on the      12:13:31

17 product rather than being a renderer of the product.    12:13:35

18           Q   Is it common for sculptors in your field  12:13:38

19 to be freelancers?                                      12:13:41

20           A   There is a few freelancers but not that   12:13:42

21 many.  They tend to either work for themselves -- most  12:13:44

22 of them, if they are any good really are snapped up     12:13:49

23 and work for other people.  I have chosen to stay       12:13:53

24 outside of that and work for lots of different people.  12:13:56

25           Q   What types of companies have you worked
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1 for?                                                    12:14:02

2           A   All sorts.  As I said, I mentioned        12:14:03

3 Hasbro.  A lot of toy companies in this country,        12:14:05

4 Bluebird.  As far as war games companies are concerned  12:14:08

5 they are all smaller than Games Workshop.  I have       12:14:11

6 never worked for Chapterhouse Studios.  I have worked   12:14:15

7 for people like Old Glory, Pennsylvania.  I have        12:14:18

8 worked for several Nottingham companies here, Warlord   12:14:25

9 Games in Nottingham.  They are primarily historical.    12:14:30

10 Mantic Games here, and they are a fantasy/science       12:14:34

11 fiction company.  All sorts.  I have worked for people  12:14:40

12 in Italy doing historical work, a company called Fire   12:14:46

13 Forge is what they are called.                          12:14:54

14           So at any one time I have probably got maybe  12:14:55

15 six customers on the go.  My attention span is very     12:14:59

16 short so I like to have lots of different things to     12:15:04

17 work on.                                                12:15:07

18           Q   Did you say you have never worked for     12:15:08

19 Chapterhouse Studios?                                   12:15:09

20           A   Never.                                    12:15:10

21           Q   I would like to take you back to after    12:15:13

22 you graduated from university.  Where did you work      12:15:15

23 after you graduated?                                    12:15:18

24           A   I had an unartistic job for about six     12:15:24

25 months, I worked as a gardener in a convent, but I was
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1 still sculpting when I was doing that.  Then I set up   12:15:33

2 with some colleagues a company called Naismith Design,  12:15:37

3 which still exists although I am not part of it any     12:15:40

4 more.  We make or we made 15 millimetre and 25          12:15:44

5 millimetre historical war games figures for the most    12:15:49

6 part.                                                   12:15:54

7           I also did some work for a company called     12:15:54

8 Nav War, who were part owners of Naismith Design.       12:15:56

9 They were mainly making 124 hundredth and 136           12:15:59

10 hundredth ships, you know, Second World War, First      12:16:05

11 World War, ancient, all sorts of stuff.                 12:16:10

12           Q   When you say historical war games         12:16:14

13 figures, could you describe what those are?             12:16:15

14           A   Aztecs, Incas, Napoleonics, English       12:16:17

15 Civil War, American Civil War, Second World War         12:16:22

16 colonial Wars.  That is it really.  Didn't do much      12:16:26

17 modern stuff.                                           12:16:33

18           Q   What do consumers do with these figures?  12:16:34

19      MR. MOSKIN:  Object to foundation but you can      12:16:40

20      answer.                                            12:16:41

21           A   War gamers buy the models, so there is a  12:16:42

22 craft aspect, so they buy the models unpainted,         12:16:46

23 unfinished, straight out of the rubber as it were, and  12:16:49

24 they will clean them up with tools, they will paint     12:16:52

25 them, they will mount them on to bases, usually of
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1 controlled size that represents the footprint of that   12:16:59

2 unit for the set of rules that they are planning to     12:17:03

3 use, and then will use them on the table.               12:17:05

4           Q   What caused you to get into war game      12:17:09

5 figurine sculpting?                                     12:17:11

6           A   When I was a kid I liked making models.   12:17:14

7 There was a shop in Glasgow where I lived which sold    12:17:17

8 them, and they were looking for people to paint models  12:17:21

9 for other people for these war games, who didn't want   12:17:24

10 to paint.  Of course I had been painting for ages so I  12:17:27

11 said "I will do some", and did it for money, and        12:17:30

12 started painting.  I did that until I was about 19 or   12:17:34

13 20, and when I was at art school they asked me to make  12:17:37

14 a model, which I think was a Samurai.  That was my      12:17:41

15 first model and then from then on I just carried on     12:17:44

16 making models.                                          12:17:48

17           Q   Could you describe the process you go     12:17:49

18 through when you are designing a war game model?        12:17:51

19           A   Designing it, if it is a historical       12:17:54

20 model then the brief is --  it has to be quite tight,   12:17:56

21 you know.  You have got scale, you will have a base     12:18:02

22 size to consider.  You will have the question of if     12:18:04

23 you are making stuff to fit in with an existing range.  12:18:08

24 You have to make sure it fits with that.  The rules     12:18:11

25 will stipulate it has to be, I don't know, late Second
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1 World War, German MG team, which is completely          12:18:20

2 different from an early Second World War MG team.  So   12:18:23

3 you have to look at the detail of uniforms and the      12:18:27

4 equipment and try and reflect that in the model.  That  12:18:30

5 is the design process.                                  12:18:32

6           The actual sculpting process is the basic     12:18:34

7 construction of the models, you know, they are nearly   12:18:37

8 always human, so you make a little metal skeleton,      12:18:41

9 animate that into the required pose, and start          12:18:44

10 applying epoxy putty on to the model, and you do that   12:18:48

11 successively as the putty sets until you arrive at the  12:18:53

12 finished product.  We use epoxy putties because the     12:18:57

13 original mold making process is -- we stole it if you   12:19:01

14 like from the cheap jewelry making process, where you   12:19:06

15 have semi-vulcanized rubber, which is essentially tire  12:19:10

16 rubber, and it comes in two disks which are in this     12:19:14

17 half cooked state, so you take your original epoxy      12:19:18

18 model, you sandwich it between two layers of the        12:19:21

19 rubber, you put that whole assembly into a press,       12:19:24

20 which applies pressure and temperature, and that        12:19:28

21 pressure and temperature completes the vulcanization    12:19:31

22 of the rubber.  What that means is that the rubber      12:19:36

23 sets into a position and as it sets it flows, and that  12:19:39

24 is what picks up the shape of the original model.  So   12:19:42

25 that is the process.
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1           Q   Thank you.  You mentioned you worked for  12:19:48

2 Games Workshop, is that right?                          12:19:52

3           A   Yes.                                      12:19:53

4           Q   When did you first start working for      12:19:54

5 Games Workshop?                                         12:19:56

6           A   I have been trying to work this out.  My  12:19:58

7 daughter was born in 1985 and we moved down here.  I    12:20:02

8 think it was 1984 I think we moved, I joined them.  I   12:20:07

9 think it was 1984.  We moved down to -- it might have   12:20:15

10 been 1983.  I would have thought, you know, they must   12:20:20

11 have employment records.  I am sure they could look     12:20:23

12 this up.  I don't know the exact date.  That is my      12:20:26

13 guess.                                                  12:20:31

14           Q   You started working at Games Workshop     12:20:31

15 some time around 1983 or 84?                            12:20:34

16           A   Yes, that is fine, yes.                   12:20:36

17           Q   How did you receive that job?             12:20:38

18           A   I had been working for Naismith Design,   12:20:40

19 and it was okay but it was a small company, it wasn't   12:20:44

20 doing many exciting things.  I knew that Citadel, who   12:20:49

21 it was at the time --                                   12:20:53

22           Q   Citadel was Games Workshop at the time?   12:20:54

23           A   Citadel was the miniatures arm, which     12:20:56

24 started off independently, and then Games Workshop      12:20:59

25 kind of took it over.  So Citadel was the company at
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1 the time that I recognized who were doing lots of       12:21:07

2 exciting fantasy things.  I had been making historical  12:21:09

3 stuff for quite some time and I knew Bryan Ansell, who  12:21:14

4 was the owner and runner of Citadel at the time.  I     12:21:17

5 had spoken to him several times on the phone, and I     12:21:22

6 had seen in the press, the Military Modeling Magazine   12:21:25

7 I believe, they were looking for sculptors.  So I       12:21:31

8 phoned him up and said:  "You are looking for           12:21:33

9 sculptors?"  He said:  "Yes, are you interested?"  So   12:21:35

10 I said "yes" and came down to Newark, where they were   12:21:38

11 at the time, met Brian and Richard Ellard, made a       12:21:43

12 couple of test pieces I think for them, which they      12:21:47

13 seemed happy enough with, and I just arranged then to   12:21:51

14 stop working for Naismith Design, I think about three   12:21:55

15 months after that and start working for Citadel.        12:21:58

16           Q   When you first started working for        12:22:03

17 Citadel, which became Games Workshop, what were your    12:22:05

18 job responsibilities?                                   12:22:09

19           A   Sculpting only.  At the outset, Bryan     12:22:10

20 just really gave you a pretty loose brief.  He would    12:22:17

21 just say:  "Make me some Chaos Warriors or make me      12:22:21

22 some fighters or some Paladins."                        12:22:24

23           I remember at the time we had a license to    12:22:26

24 make -- there was a game called Car Wars, which was     12:22:29

25 done by Steve Jackson Games in the US, and there was a
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1 license that Citadel had to make miniatures from that.  12:22:37

2 So I remember making some little model cars for him.    12:22:40

3 I also remember making -- my first plastic tooling was  12:22:42

4 to make weapons for the large models which Citadel      12:22:49

5 made under the title I think "Fighting Fantasy", which  12:22:54

6 was a tie in with the Ian Livingstone/Steve Jackson     12:22:59

7 project.                                                12:23:05

8           Q   What type of miniatures did Citadel make  12:23:06

9 at the time?                                            12:23:08

10           A   At that time my awareness is that they    12:23:09

11 were making fantasy figures for the most part.          12:23:13

12 Warhammer had just come out I think, just after I had   12:23:16

13 joined them.  I think they were working on the second   12:23:22

14 edition.  So it was primarily fantasy figures.  They    12:23:25

15 had also just got a license for a range of Middle       12:23:31

16 Earth products as well.  I remember working on those    12:23:34

17 also.                                                   12:23:37

18           Q   Could you describe what Warhammer was?    12:23:37

19           A   Warhammer is a set of rules for fighting  12:23:40

20 fantasy battles on a table top.  So in the same way     12:23:45

21 that you might buy a set of rules for fighting Second   12:23:50

22 World War models war games, you would buy Warhammer to  12:23:52

23 fight fantasy, which is like -- it was a generic        12:23:57

24 fantasy.  It was not a specific fantasy world as such.  12:24:00

25           Q   Do you know when Warhammer was created?
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1           A   I don't.  I don't really, I am sorry.     12:24:07

2           Q   Is Warhammer different than Warhammer     12:24:11

3 40K?                                                    12:24:13

4           A   Yes.  It is more or less a mass battle.   12:24:14

5           Q   You mentioned there were rules created    12:24:24

6 for Warhammer?                                          12:24:26

7           A   Yes.                                      12:24:27

8           Q   Were the rules created before the         12:24:28

9 miniatures were designed?                               12:24:32

10           A   No, I think Citadel had already           12:24:33

11 started -- had always been making figures.  There were  12:24:37

12 other sets of fantasy rules around.  Warhammer was      12:24:41

13 Citadel's own and it was their product and their line,  12:24:45

14 but there were other sets of rules around.              12:24:48

15           Q   Was Warhammer the first fantasy table     12:24:53

16 top game?                                               12:24:57

17           A   I have got to say no, I don't think so,   12:24:59

18 no.  You know, I don't know if I have got any old       12:25:02

19 magazines that go back that far but I am sure there     12:25:08

20 were plenty of other rules.                             12:25:11

21           Q   Did you help to develop any other war     12:25:14

22 games?                                                  12:25:16

23           A   No, not at that point.                    12:25:17

24           Q   Could you describe the process of the     12:25:25

25 story creation and miniature design, how they
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1 coordinated?                                            12:25:33

2           A   In the first instance they were not       12:25:35

3 really coordinated to any great degree.  Citadel was a  12:25:38

4 small outfit.  I couldn't tell you how many staff it    12:25:44

5 had but it was not many.  The design resource           12:25:48

6 consisted mainly of John Blanche and Tony Ackland in    12:25:51

7 the art department, who drew like mad things all the    12:25:57

8 time and did graphics.  Rick Priestley, who was like    12:26:00

9 the rules writer.  Bryan, who was in charge.  Alan was  12:26:03

10 there, Alan Merrett, who was there as kind of in        12:26:08

11 charge of the sculptors, a bit of factory management    12:26:14

12 as well.  Alan was always there doing stuff, and then   12:26:18

13 the sculptors.  But at that point I don't think any of  12:26:22

14 the sculptors were actually working on the premises of  12:26:26

15 Citadel.  They were all working from home.              12:26:29

16           Q   So were the sculptors different than the  12:26:32

17 people who were coming up with the rules?               12:26:34

18           A   Yes.                                      12:26:37

19           Q   You mentioned briefly about the kind of   12:26:44

20 open system.  Could you describe what you mean by       12:26:47

21 that?                                                   12:26:50

22           A   What I mean is that once Citadel got --   12:26:51

23 I suppose the best thing would be to say if you wound   12:26:57

24 the clock on to say after about a year after I had      12:27:00

25 arrived, and we were making a lot of models, we were
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1 releasing a lot of models every month, and we might be  12:27:06

2 releasing a code of dwarves, and by a "code" I would    12:27:11

3 mean maybe 15 or 20 models, and then we would have      12:27:17

4 another code which might be fighters, a similar         12:27:22

5 number, and then another code which might be orks or    12:27:25

6 goblins or skeletons.  So in any one month we might be  12:27:28

7 releasing on to the market, I don't know, maybe 80      12:27:33

8 models, new models.  So the sculptors were working      12:27:38

9 very fast to make a model.  We would make sometimes     12:27:43

10 more than one model per day if we needed to,            12:27:47

11 whereas -- I know that now it is a very different       12:27:50

12 story.  So volume was the thing, you know, and the      12:27:52

13 market was ready for that and it seemed to absorb it    12:27:59

14 and allowed us to grow.                                 12:28:03

15           Q   Were you at Games Workshop when           12:28:05

16 Warhammer 40K was created?                              12:28:06

17           A   Yes.                                      12:28:09

18           Q   Could you describe what Warhammer 40K     12:28:09

19 is?                                                     12:28:11

20           A   Warhammer 40K is their science fiction    12:28:12

21 version if you like of Warhammer Fantasy.  There is a   12:28:15

22 difference in the sense that in war games terms --      12:28:21

23 fantasy, broadly speaking,  is based on Medieval        12:28:24

24 weapons and weaponry.  You know, troops tend to be      12:28:31

25 armed with swords and shields and armor and tend to
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1 fire cannon, if they have any, or catapults if they     12:28:39

2 don't, whereas Warhammer 40,000 has got its feet much   12:28:43

3 more firmly placed in a modern world, where infantry    12:28:47

4 men have guns of varying sizes, automatic,              12:28:52

5 semiautomatic weaponry, handheld projectile launchers,  12:28:56

6 like bazookas, mortars and thing likes that.            12:29:02

7           The way that the war game unfolds on the      12:29:06

8 table is different.  In Warhammer there is serried      12:29:10

9 ranks of armies that face each other, and they kind of  12:29:15

10 March towards each other in a steady fashion, have a    12:29:20

11 battle in the middle and the thing resolves itself.     12:29:23

12 40K is much more mobile, so I would argue it is         12:29:25

13 probably a more dramatic rule set.                      12:29:34

14           Q   When was Warhammer 40K developed?         12:29:38

15           A   It was developed when I was there, and    12:29:42

16 they were just starting to talk about it.  So I was     12:29:43

17 involved with some of the early play testing with Rick  12:29:46

18 and with John before any rules really got to any        12:29:49

19 printed state or even preprinted state.  You know,      12:29:55

20 they existed in Rick's folder only as such, and we      12:29:58

21 would help test those rules.  Yes, it was good times.   12:30:04

22           Q   Were you involved in the design of any    12:30:12

23 of the early miniatures for Warhammer 40K?              12:30:14

24           A   Yes.  At the outset we had nothing        12:30:18

25 really that was any science fiction stuff, so we
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1 started just using surrogates.  In other words, you     12:30:27

2 would take any old mold and put it on the table and     12:30:30

3 use that.  But it became apparent pretty soon that      12:30:32

4 Bryan, who was in charge of the whole thing, wanted us  12:30:36

5 to have models.  So we started making science fiction   12:30:39

6 models without any real brief or design, you know.  We  12:30:43

7 knew that broadly speaking we were going to be          12:30:50

8 mimicking the races that were in Warhammer Fantasy, so  12:30:52

9 we knew we would have humans, we would have orks, we    12:30:55

10 would have dwarves and we would have elves.  So, you    12:30:59

11 know, we naturally went to the guys who had been        12:31:03

12 making the dwarves, which was the Perrys and said:      12:31:06

13 "Can you make some science fiction dwarves", and went   12:31:08

14 to the guys who made the orks and so on and ditto, and  12:31:13

15 the guys who made the men at that point, myself, the    12:31:15

16 twins and Ali and Jes were all involved making          12:31:21

17 humanoids, if you like, so we ended up making them.  I  12:31:24

18 made most of them at that point because I was so        12:31:28

19 facile, I was so iterative, I could make figures quite  12:31:36

20 quickly.  So I was able to make quite a lot of figures  12:31:39

21 that would just help us get going with play testing.    12:31:42

22           Q   You mentioned something about the level   12:31:48

23 of briefing that was done.  Could you describe what     12:31:50

24 you mean by that?                                       12:31:54

25           A   The amount of brief that we got at that
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1 point was very minimal.  We would just have a brief,    12:32:01

2 they would say:  "Lets have a code of fighters or       12:32:07

3 Paladins",  and for fantasy that is pretty easy,        12:32:10

4 because you would know generally speaking what a        12:32:13

5 Paladin was.   A Paladin was like a noble fully armed   12:32:18

6 potent warrior, you know, whereas a normal fighter      12:32:24

7 might just be an average guy, so he would be less well  12:32:28

8 armed, less well-equipped, less skilled.  So you would  12:32:31

9 make models that would reflect that.  That is           12:32:35

10 really -- that came from us having our background in    12:32:37

11 making historical models, because the historical        12:32:42

12 war-gaming market and sculpting for that meant that we  12:32:48

13 had a depth of knowledge on military costume across     12:32:50

14 all these different periods that I referred to          12:32:57

15 earlier, and we were able to draw on that resource of   12:32:59

16 knowledge of military history and apply it to the       12:33:04

17 models.  But because it was fantasy you could apply it  12:33:07

18 in an ad hoc manner, so you didn't have to -- you had   12:33:10

19 no rules.  You know, if you wanted to combine a         12:33:14

20 Samurai armor with a GI's equipment you could do so     12:33:18

21 because that was allowed.                               12:33:22

22           So we had very little in the way of brief     12:33:26

23 beyond those basic descriptors:  Fighter, Paladin       12:33:29

24 cleric, chaos thug, you know.  All of these things      12:33:33

25 were all like sub-groups that we readily understood
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1 and we could just then go away and make models, and as  12:33:44

2 long as they were of the right size and were good       12:33:48

3 models, you know, they were viable for production and   12:33:50

4 then they would go ahead.                               12:33:54

5           Q   When you sat down to do a model, what     12:33:57

6 thought process generally did you undertake?            12:34:01

7           A   You would like to know -- I would         12:34:04

8 certainly like to know what the purpose of the model    12:34:06

9 was on the table.  You know, was it an aggressive       12:34:09

10 model, was it a slow model, did it represent someone    12:34:15

11 who could run fast or was heavily armored.  Try to get  12:34:18

12 that information if you can and then carry that         12:34:22

13 forward into the design.                                12:34:24

14           Q   Are there any references you took         12:34:26

15 inspiration from in designing your models?              12:34:28

16           A   For which group, for the Fantasy or --    12:34:31

17           Q   For the Warhammer 40K?                    12:34:36

18           A   For Warhammer 40K, not really, no.        12:34:38

19 Warhammer 40K, again it was because guys had been       12:34:41

20 doing historical stuff who then started doing fantasy   12:34:46

21 stuff who were then asked to do science fiction stuff.  12:34:49

22 It was like a kind of logical extension of all the      12:34:53

23 things that we knew and understood about the logic of   12:34:55

24 military equipment and how it would go together, you    12:35:01

25 know.  That is what we carried forward.  There would
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1 be extra information.  You like -- we would all like    12:35:07

2 to read comics, we would all like to read books, we     12:35:15

3 would all like to watch movies, and we might bring      12:35:19

4 some small part of that into it, you know, more to do   12:35:23

5 with the feel, you know, because we knew that our       12:35:27

6 customers were out there reading the same books,        12:35:30

7 reading the same comics and watching the same films.    12:35:32

8 So we wanted to make sure that people understood what   12:35:36

9 the model was about.                                    12:35:39

10           Q   Correct me if I am wrong, did you say     12:35:42

11 that you took an overall feel from the references --    12:35:44

12           A   Yes.  Sometimes yes, but not -- we        12:35:48

13 didn't lift an entire look from a movie or a book or    12:35:51

14 anything.  We would glean, as we had done with the      12:35:59

15 historical stuff, we would say:  "That's a nice touch,  12:36:01

16 I like that.  The way that descriptor of that -- the    12:36:04

17 way that helmet works in that comic, the way that       12:36:09

18 glove looks or that particular gun, that's got a nice   12:36:13

19 mechanic to it."  And you would visually take that in,  12:36:16

20 if you like.  You wouldn't say:  "I am going to         12:36:20

21 photocopy that and file it."  It didn't work like       12:36:23

22 that.  It was just a case of you having an ambient      12:36:26

23 appreciation of what was going on outside.              12:36:31

24           Q   You referred to themes and overall        12:36:33

25 flavors?
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1           A   Yes.                                      12:36:36

2           Q   Would you say that Warhammer 40K falls    12:37:45

3 into the realm of science fiction?                      12:37:47

4           A   Yes.                                      12:37:54

5           Q   Are there common elements in expressions  12:38:08

6 of science fiction of products?                         12:38:16

7           A   In terms of war gaming products?          12:38:21

8           Q   Yes.                                      12:38:25

9           A   On the table you need to have             12:38:26

10 protagonists, so you need to have something to put on   12:38:27

11 the table.  Sometimes it is giant robots, sometimes it  12:38:32

12 is monsters, sometimes it is men.  Depending on the     12:38:36

13 scale of game, it might be representations of tanks or  12:38:40

14 ships or spaceships that fight.  But generally          12:38:47

15 speaking it is still a game which is fought across a    12:38:52

16 table between two or more people who are using an       12:38:55

17 agreed set of rules to play the game, and the rules     12:39:00

18 govern how the game plays.                              12:39:03

19           Q   In your experience, are the design        12:39:06

20 elements of the products you sculpted rooted in         12:39:08

21 anything in particular?                                 12:39:12

22      MR. MOSKIN:  Objection to form.  You can answer.   12:39:16

23           A   Could I ask you to repeat the question    12:39:19

24 please.                                                 12:39:21

25           Q   Are the design elements of the
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1 miniatures that you -- strike that.  Are the design     12:39:24

2 elements of science fiction miniatures in your view     12:39:28

3 rooted in anything in particular?                       12:39:32

4      MR. MOSKIN:  Same objection.                       12:39:35

5           A   Again, I would take you back to this      12:39:39

6 idea that we are in a world now where there is so much  12:39:41

7 media around, you know, there is so much imagery.       12:39:46

8 Back in the 1980s even then there was a lot of          12:39:48

9 imagery, although it tended to be printed, but we are   12:39:54

10 swamped now with designs, images of things of a         12:39:59

11 science fiction nature.  Kids watching cable TV can     12:40:06

12 see lots of stuff like that.  So I don't think you can  12:40:14

13 say that there is not -- there is not a single font     12:40:17

14 that you can go back to and say:  "This is where it     12:40:22

15 came from.  This is where it started."  If you pushed   12:40:24

16 on that I think you would have to go back to history    12:40:28

17 again, you know, because even in science fiction you    12:40:30

18 are trying to extrapolate from what had gone before.    12:40:35

19           Q   You mentioned that movies, comics and     12:40:41

20 books were some of the media that had gone before?      12:40:44

21           A   Yes.                                      12:40:47

22           Q   Can you give me some examples of movies,  12:40:48

23 comics and books that you --                            12:40:50

24           A   That I had read --                        12:40:53

25           Q   -- for inspiration --
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1           A   To my shame I didn't read Lord Of The     12:40:56

2 Rings.                                                  12:40:59

3      MR. MOSKIN:  By the way, can I interpose an        12:41:00

4      objection, foundation, but go ahead.               12:41:02

5           A   Okay.                                     12:41:04

6           Q   Let me ask that again.                    12:41:05

7           A   Okay.                                     12:41:07

8           Q   And then Jonathan can object in order.    12:41:10

9 Did you mention that you took inspiration from certain  12:41:15

10 movies, books and comics that sculptors in the field    12:41:18

11 generally were aware of in the 1980s?                   12:41:23

12      MR. MOSKIN:  Same objection.                       12:41:26

13           A   I can give you names of movies that were  12:41:29

14 around at the time, but they would only be examples of  12:41:32

15 the general field of like, say, science fiction         12:41:36

16 movies.  There were not that many science fiction       12:41:40

17 movies so we tended to watch them all, you know, so     12:41:43

18 you would have watched things, like you would have      12:41:46

19 watched Star Wars, you would have watched Dark Star.    12:41:51

20 You would have watched -- what was the other one --     12:41:56

21 Battle Beyond the Stars.  Some of these movies were     12:42:00

22 not very good but the imagery in them was interesting.  12:42:05

23 Lots of stuff like that.  Bladerunner, you know.  So    12:42:09

24 there was a lot of movies around, and they together     12:42:12

25 constituted the world, if you like, the science
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1 fiction milieu, the appreciation that people had.       12:42:22

2           We were just as much fans as the buyers, as   12:42:29

3 the punters out there, so we were trying to make stuff  12:42:32

4 that we would like and we knew therefore that they      12:42:35

5 would like.  So we would draw on these little           12:42:37

6 snippets, you know, from all of these different         12:42:43

7 places, from comics, from film, from books.  Books are  12:42:48

8 difficult because of course there is different images   12:42:54

9 in different people's minds, but it is certainly the    12:42:57

10 case that the idea of like science fiction and science  12:43:02

11 fiction battles and stuff like that had already been    12:43:06

12 invested in, you know, Doc Smith's Linesman series of   12:43:12

13 books, the Heinlein books, they all show or not show    12:43:17

14 but they describe battles between men in armor and      12:43:23

15 aliens of various shapes.                               12:43:30

16           Q   You mentioned the word "logical           12:43:32

17 progression" earlier?                                   12:43:34

18           A   Yes.                                      12:43:35

19           Q   What do you mean by that?                 12:43:36

20           A   What I mean is that when we are making a  12:43:39

21 model, especially a science fiction model, the logic    12:43:41

22 of it is that it is nonsense.  It doesn't exist.  So    12:43:47

23 you have to give it a sense of reality, and therefore   12:43:50

24 you imbue that, you get that reality into the model by  12:43:56

25 taking elements of things which you already know work,
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1 like the way a set of webbing might work on an          12:44:05

2 infantry man or where his pouches might be located on   12:44:08

3 his body, so that he can access them easily.  And you   12:44:13

4 take that information and you apply it to your science  12:44:17

5 fiction figure so that it still looks believable.  You  12:44:19

6 know, when you are making a gun, you make sure that it  12:44:23

7 is clear, you can see where the ammunition is held,     12:44:27

8 you can see where the projectile or the energy,         12:44:30

9 whatever it is that comes out of the weapon comes out,  12:44:33

10 you know.  So you try to use what you have got in your  12:44:36

11 historical image archive, if you like, and apply it to  12:44:41

12 the models to make them convincing.                     12:44:45

13           Q   I would like to talk about some of the    12:44:56

14 first models you made at Games Workshop.  What are      12:44:58

15 some of the first models you made at Games Workshop?    12:45:03

16           A   As I said already, I remember making      12:45:06

17 those early Car Wars models, the plastic stuff.  In     12:45:10

18 terms of whole figures, I remember making Chaos         12:45:14

19 Warriors, I think, which were frankly not very good,    12:45:18

20 but again because the brief was so loose we had no      12:45:24

21 artistic direction as such.                             12:45:31

22           Q   Could you tell me about what -- strike    12:45:33

23 that.  What are the names of the first Warhammer 40K    12:45:37

24 models you made?                                        12:45:49

25           A   The names, oh, gee.  There was a code,
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1 what were they called, I think they were just called    12:45:54

2 Adventurers or something.  Again there was about 20     12:45:56

3 figures in there, and I remember there was the first    12:46:00

4 attempt at making a space elf, which had not been       12:46:03

5 called Eldar at that point, carrying a thing called a   12:46:07

6 Shurican, which was written at that point by Rick into  12:46:12

7 the rules.  I remember there being a dwarf in there     12:46:17

8 that we had converted from a fantasy dwarf, maybe a     12:46:23

9 couple.  There were some models that I had made which   12:46:28

10 really were almost fantasy models, were like a Chaos    12:46:30

11 Warriors with a gun in his hand.  It was that simple.   12:46:34

12 And those were the figures that I made going back to    12:46:37

13 it when we were talking about play testing.  Those      12:46:41

14 were the first kind of figures we put on the table so   12:46:43

15 that people could start testing the game system.        12:46:47

16           Q   Have you heard of the product "Space      12:46:53

17 Marine"?                                                12:46:55

18           A   There was a product Space Marine, which   12:46:58

19 was a box of epic stuff, but that was the whole         12:46:59

20 product.  The idea of the term "Space Marine" was --    12:47:04

21 we didn't generate it, we, the sculptors.  It was a     12:47:07

22 Games Workshop/Citadel thing at that point.             12:47:15

23           I now know that the term "Space Marine" kind  12:47:22

24 of predates that, but at that point my first knowledge  12:47:25

25 of the word "Space Marine" was as given to me by Games
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1 Workshop, and that was the descriptor for what our      12:47:33

2 kind of core military figure was going to be, and it    12:47:38

3 was going to be the main protagonist in the game.       12:47:43

4           Q   What do you mean, you now know Space      12:47:47

5 Marine predated that?                                   12:47:48

6           A   Because with all this hoo-ha that we are  12:47:51

7 sitting here talking about, you can see that the term   12:47:55

8 "Space Marine" predates Games Workshop's use of it.     12:47:58

9 It is mentioned -- I think it is mentioned in Heinlein  12:48:05

10 or it is mentioned in Doc Smith in his Linesman         12:48:08

11 series, as a passing reference, not as a core thing.    12:48:13

12 It is not all about the Space Marines, but it did       12:48:18

13 mention "Space Marines".  Of course the term "marine"   12:48:21

14 is common military parlance.                            12:48:23

15           Q   Did you design the first Space Marine?    12:48:27

16           A   Yes.                                      12:48:31

17           Q   Is it fair to call a Space Marine --      12:48:50

18 strike that.  Is it fair to call a Space Marine a type  12:48:52

19 of futuristic soldier?                                  12:49:01

20           A   Yes, a marine in military terms is kind   12:49:06

21 of like the shock troops.  They are people who are put  12:49:12

22 into threatening positions, tend to be the first wave   12:49:15

23 of an attack.  So these are -- the term "marine"        12:49:21

24 describes people who are there to get into trouble, as  12:49:26

25 it were, you know, to fight.
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1           Q   Was the concept of a futuristic soldier   12:49:32

2 original in the 1980s?                                  12:49:34

3           A   No, it is not, no.  It was predated,      12:49:38

4 like by the books and so on.                            12:49:41

5           Q   Could you generally describe the          12:49:46

6 development process of your first Space Marine          12:49:49

7 product?                                                12:49:52

8           A   Again it was pretty much along the same   12:49:55

9 lines as everything else, in the sense that we didn't   12:49:57

10 have any art direction as such.  I had a conversation   12:49:59

11 with Rick Priestley, and Rick described what a Space    12:50:02

12 Marine was.  He was like an augmented human being.  He  12:50:08

13 was wearing a fully enclosed suit of powered armor      12:50:13

14 which would give him superhuman strength and enable     12:50:16

15 him to work in a hostile environment and take damage    12:50:21

16 that a normal human being couldn't do.  We talked       12:50:26

17 about the gun that he would use, and that was pretty    12:50:31

18 much it I think.                                        12:50:42

19           Then I just went off and started making this  12:50:44

20 model in the same way that I had made all the other     12:50:47

21 models.  I didn't realize it was going to be the core   12:50:50

22 piece.  It was a single -- just a model, like any       12:50:53

23 other.                                                  12:50:57

24           Q   How did you go about determining what     12:50:58

25 artistic design elements went into the Space Marine?
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1           A   I already had Rick's brief.  I already    12:51:04

2 knew that what we wanted was this model which would     12:51:08

3 have presence on the table.  It had to have an aspect   12:51:12

4 to it which was obviously human but more than human.    12:51:17

5 It was going to be big and strong and tough and         12:51:20

6 intimidating, and one of the things that we were aware  12:51:23

7 of as war gamers is that when you put a model on the    12:51:28

8 table and you stand 3 feet away from it, any signals    12:51:33

9 that it has have to be strong signals.  You have to be  12:51:36

10 able to instantly understand that this is a powerful    12:51:41

11 figure or a weak figure or an active figure or slow or  12:51:45

12 fast.  So you have to make sure that those design       12:51:47

13 elements are in there.  So the idea of making that      12:51:50

14 figure imposing was important.                          12:51:54

15           The all enclosing armor was really a          12:52:03

16 development of again my historical information, you     12:52:07

17 know, the idea of like Medieval armor with knee armor   12:52:12

18 that had to articulate, you know that the feet would    12:52:18

19 have to articulate but still be armored.  These are     12:52:21

20 common elements in Medieval play armor, full play       12:52:26

21 armor.  The helmet, again, we knew it was fully         12:52:31

22 enclosed.  We knew that these guys were going to be I   12:52:39

23 suppose kind of like Roman soldiers.  So they were      12:52:45

24 like legions.  There were going to be loads of these    12:52:48

25 guys, loads of them.  So the helmet was loosely based
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1 on I suppose like a Roman legionary's helmet with       12:52:55

2 neck, neck protector, ear protectors that roll-over     12:53:01

3 the ear, and sometimes you would have a heavy           12:53:04

4 browband.                                               12:53:06

5           The fact that it was enclosed meant that it   12:53:09

6 then needed to have goggles, and because it had to      12:53:10

7 survive in a hostile environment he had to have a       12:53:15

8 breathing mask, which was loosely based on like a jet   12:53:19

9 pilot's breathing mask, so that would sit on his face   12:53:25

10 and that would enclose the whole face, and that really  12:53:28

11 describes the helmet design.  We did have a sighting    12:53:31

12 mechanism which we put on the helmet which would tie    12:53:36

13 in with the weaponry and would help augment the look    12:53:39

14 of the model, but it was placed asymmetrically, it was  12:53:45

15 off to the side, as I remember.                         12:53:49

16           The equipment around him, again the design    12:53:51

17 called for this breathing apparatus so that he could    12:53:55

18 survive in hostile environment, so we had hosing which  12:53:59

19 went round to his backpack.  Now, the backpack was      12:54:02

20 kind of, in design terms, again it was almost kind of   12:54:08

21 like it had a historical root in my mind, in the sense  12:54:14

22 that it is a cylindrical form at the top which was --   12:54:19

23 you could say it was like based on a rolled blanket     12:54:23

24 from historical periods, like the Napoleonics.  There   12:54:30

25 was a backpack type shape in the center, which if
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1 anything probably resembles like a Second World War     12:54:39

2 American GI's backpack.  Then the nozzles at the        12:54:44

3 bottom were surrogates for some of the equipment packs  12:54:49

4 that I referred to earlier on.  So that the guy looked  12:54:54

5 like he always had equipment with him.                  12:54:57

6           At that point we -- and by "we" I mean        12:54:59

7 Citadel designers and Rick, we decided that the Space   12:55:07

8 Marines would always have these backpacks on.  They     12:55:10

9 would always have them, part of the look, and it added  12:55:14

10 to their bulk, their presence on the table.  The        12:55:16

11 shoulder pads again also were there to add presence     12:55:23

12 and give the model charisma on the table.               12:55:27

13           Q   Thank you.  What about the shoulder pads  12:55:34

14 do you believe added presence on the table?             12:56:14

15           A   Very much so, yes.  I suppose the         12:56:16

16 simplest thing to imagine is a Space Marine without     12:56:20

17 shoulder pads.  It then goes back to being just a man.  12:56:26

18 So it is part of the signal.  If you look at American   12:56:29

19 football jocks with their shoulder protectors, they     12:56:35

20 look really imposing, you know, by the time they have   12:56:41

21 got their helmet on and they are all 6-foot something   12:56:43

22 tall, so they are big men with big shoulders, and in    12:56:47

23 the real world they are intimidating.  So the tie with  12:56:51

24 the Space Marines was to use shoulder pads to give      12:56:57

25 some of that feeling to the design, so that any normal
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1 human being standing next to a Space Marine looked      12:57:05

2 like a lesser being.                                    12:57:09

3           Q   So is the size and shape of the shoulder  12:57:10

4 pad related to that desire to add strength and          12:57:13

5 presence?                                               12:57:17

6           A   The size certainly is.  The shape is a    12:57:18

7 function of the area that they are covering was the     12:57:22

8 upper arm, so it is really an extension of the upper    12:57:28

9 arm.  It is like taking the section of the arm and      12:57:31

10 just expanding it.                                      12:57:34

11           Q   I want to ask you about a couple of       12:57:52

12 other things you mentioned in your previous answer,     12:57:53

13 breaking them up a little bit.  You mentioned that one  12:57:56

14 design element of the Space Marine was that the knee    12:58:14

15 armor and the foot armor had to articulate.  Is that    12:58:19

16 right?                                                  12:58:22

17           A   Yes.                                      12:58:23

18           Q   And that was because they needed to be    12:58:26

19 able to move?                                           12:58:29

20           A   Yes.  Again, it takes you back to the     12:58:31

21 idea of the model being convincing, by having some      12:58:33

22 elements of reality or basic laws applied to it.        12:58:37

23           Q   Was the idea of articulating the knee     12:58:43

24 armor or foot armor original at that time?              12:58:47

25           A   No, because it is present in all play
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1 armor.  It is a mimic of the human form that is inside  12:58:55

2 it.                                                     12:59:00

3           Q   Did you mention that the Space Marine     12:59:18

4 helmet was loosely based on the Roman legionary         12:59:20

5 helmet.                                                 12:59:25

6           A   Um hum.                                   12:59:28

7        (Exhibit 19 marked for identification)

8           Q   The court reporter has handed you what    12:59:58

9 has been marked as Exhibit 19.  Do you see that there   13:00:00

10 are a number of images in that exhibit?                 13:00:04

11           A   Yes.                                      13:00:08

12           Q   Do you recognize what those images are    13:00:09

13 of?                                                     13:00:11

14           A   Yes, they are what looks like a Roman     13:00:11

15 legionary's helmet.  Oh, different helmets.             13:00:13

16           Q   Can you describe what design elements     13:00:41

17 are in the Space Marine helmet that are also found in   13:00:43

18 the Roman Legionary helmet?                             13:00:47

19           A   The Roman Legionary is again a            13:00:50

20 functional object.  So its first function is to         13:00:52

21 protect the skull.  So you have a helmet bowl, which    13:00:55

22 is common to all helmets, and a Space Marine has that   13:00:58

23 too.  It has a neckguard to protect any attacks that    13:01:02

24 the soldier or Space Marine might receive.  Our Space   13:01:09

25 Marine had such a thing.  The cheek guards are the
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1 same, and the ear protectors do not enclose the ear,    13:01:16

2 rather they protect the ear from damage, in the same    13:01:21

3 way as the neckguard does.  So the general arrangement  13:01:24

4 is the same.  But I take you back to that idea that it  13:01:28

5 is the logic of the construction that takes you to      13:01:31

6 that place, you know, and it is that idea to try to     13:01:35

7 build a realism into the model that takes us to that    13:01:38

8 design.                                                 13:01:43

9           Q   Did you describe the helmet as a          13:01:44

10 functional object?                                      13:01:48

11           A   Yes, its function is to protect the       13:01:49

12 head.                                                   13:01:51

13           Q   Would you describe the shoulder pads as   13:01:52

14 a functional object?                                    13:01:54

15           A   No.  The main -- well, it does protect    13:01:56

16 the arm, but in the case of the Space Marine it is      13:02:00

17 there to give presence to the model and also to give a  13:02:03

18 good place to put unit ID iconography.                  13:02:09

19           In the first Space Marine that we made, one   13:02:17

20 shoulder pads was plain and the other shoulder pad had  13:02:21

21 a rivet detail across it, but when we made the          13:02:23

22 subsequent Space Marines the guys at Workshop, Alan     13:02:28

23 Merrett and Rick suggested we do away with rivets       13:02:34

24 because we then have two shoulder pads to put           13:02:38

25 identification markers on.
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1           Q   Who puts the identification markers on    13:02:42

2 the shoulder pads?                                      13:02:44

3           A   At that point it was down to the people   13:02:45

4 who were actually building the armies.  It was a sort   13:02:47

5 of painted on thing or like electroset numbers, like    13:02:50

6 rub down lettering.                                     13:02:55

7           Q   So the consumers are the ones who put     13:02:56

8 the ID markers on the shoulder pads?                    13:02:59

9           A   At that point, yes, very early on.  This  13:03:01

10 was not what I did but other people did, like Jes and   13:03:04

11 so on, who were really interested in the iconography,   13:03:08

12 they started to develop the badges and symbols.  They   13:03:11

13 were an early presence if you like in the 40K world,    13:03:14

14 to let people understand that the Ultra Marines had     13:03:21

15 this symbol and all the armor was painted blue, and     13:03:26

16 the Crimson Fists had this symbol and all the armor     13:03:30

17 was painted red.                                        13:03:33

18           Q   You have mentioned the name "Jes" a       13:04:14

19 couple of times.                                        13:04:16

20           A   Yes, Jes Goodwin.                         13:04:17

21           Q   Could you tell us who he is?              13:04:18

22           A   Jes joined Games Workshop/Citadel round   13:04:22

23 about the same time as me, maybe a month or two after,  13:04:26

24 but he had already been making figures for I think      13:04:31

25 Asguard Miniatures.  He had made some figures for
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1 Bryan and when he had come he was already a sort of     13:04:39

2 pretty well fully fledged, you know, successful         13:04:44

3 sculptor really.                                        13:04:48

4           Q   Did Jes work on the design of any of the  13:05:16

5 original Warhammer 40K products?                        13:05:20

6           A   Yes.  I mean, 40K, as far as the Space    13:05:23

7 Marines is concerned, I sculpted the first Space        13:05:27

8 Marine, that limited edition model.  Then I did a       13:05:30

9 small code of perhaps ten models, eight or ten, not     13:05:34

10 many, which had no rivets on the shoulder pads, had my  13:05:40

11 design of helmet on it, and these were a code we put    13:05:50

12 out there because we could see the Space Marine was     13:05:55

13 becoming a popular design, and we did that code.        13:05:57

14           Then I think Bryan Ansell wanted us to get    13:06:01

15 started on making the plastic set, the plastic Space    13:06:06

16 Marine set.  This was not our first foray into making   13:06:10

17 plastics.  We had done a couple of sets beforehand,     13:06:14

18 but the perceived importance that this set was going    13:06:16

19 to have meant that he wanted it to have us fully        13:06:20

20 focused on it.  So we were allowed then to take the     13:06:23

21 resources and instead of having one sculptor work on    13:06:26

22 it we had myself, Jes and Ali Morrison and Michael and  13:06:29

23 Alan Perry, who were all employed at that time as       13:06:35

24 sculptors, and we all worked as a team on the set of    13:06:40

25 the parts.  It is my memory that Jes came up with the
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1 design for the bolt gun, which was more resolved by     13:06:51

2 that point.  All the other parts of the Space Marine    13:06:56

3 model that were in the plastic set were all worked by   13:07:03

4 all of us.                                              13:07:06

5           Q   Were you working alongside the            13:07:07

6 other sculptors?                                        13:07:08

7           A   At that time we were all in one room,     13:07:09

8 yes.                                                    13:07:10

9           Q   Could you tell us again who the           13:07:11

10 designers were in that room?                            13:07:14

11           A   It was myself, Jes Goodwin, Ali Morrison  13:07:15

12 and Michael and Alan Perry, and we all shared the load  13:07:19

13 on sculpting, because it was not the easiest media to   13:07:24

14 work in.                                                13:07:30

15           Q   Besides the Space Marine, are there any   13:08:22

16 other Warhammer 40K -- strike that.  Would you          13:08:23

17 describe the Space Marine as an iconic Warhammer 40K    13:08:38

18 character?                                              13:08:43

19           A   I think so, yes.  It is central to what   13:08:43

20 40K is about really.                                    13:08:49

21           Q   Are there any other Warhammer 40K         13:08:50

22 products -- strike that.  What other Warhammer 40K      13:08:54

23 central products -- strike that too.  What are the      13:09:12

24 names of some of the other iconic Warhammer 40K         13:09:40

25 products that you were involved in developing?
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1           A   Quite a lot.                              13:09:47

2      MR. MOSKIN:  Can I move to strike that.  Joking.   13:09:48

3      MR. COOPER:  We will stay here another five        13:09:53

4      minutes.                                           13:09:55

5           A   The Rhino, the Land Raider.  The Titans,  13:09:57

6 which were the giant walking robots.  Dreadnoughts.     13:10:04

7 Terminators for Space Hulk.  That was a collaboration   13:10:11

8 between myself and Jes.  Not a collaboration, it was    13:10:16

9 sort of successive evolutions of sculpts.  We did one   13:10:18

10 sculpt, then Jes did one, then I think I did another    13:10:23

11 one and then we ended up making the plastic model and   13:10:26

12 Jes did a set of metal ones.  Gene Stealers.  As far    13:10:29

13 as 40K is concerned, that is probably about it from     13:10:38

14 me.  I was an employee at Games Workshop for about six  13:10:43

15 years.                                                  13:10:48

16           Q   Could you describe to me the process of   13:10:49

17 creating the Land Raider?                               13:10:51

18           A   Yes.  The Land Raider and the Rhino were  13:10:53

19 similar, insofar as Games Workshop wasn't as wealthy    13:10:56

20 as it is now and we had to work within quite a tight    13:11:02

21 budget.  The way we decided to get around that was to   13:11:06

22 design a tool that would make a mold -- a tool is the   13:11:12

23 injection molded -- the engineering that creates the    13:11:15

24 plastic object, and we were going to make the tool      13:11:19

25 that would make a frame, that is a sprew rectangular
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1 frame with all sorts of components on it, and the idea  13:11:28

2 was that two of those moldings, two identical moldings  13:11:32

3 on two of these frames would have enough parts to make  13:11:36

4 one vehicle, and that is what we did with the Land      13:11:40

5 Raider and with the Rhino.                              13:11:43

6           So a lot of the design of these vehicles      13:11:46

7 arose out of the fact that we needed to make use of     13:11:51

8 symmetry in the various design parts, like the track    13:11:55

9 units on the Rhino are symmetrical, so that we made     13:12:02

10 simply one track unit on that frame, two moldings, two  13:12:06

11 track units, helped us build the model.                 13:12:10

12           The top and bottom of the Rhino are rhomboid  13:12:13

13 shape, which is actually the same shape, so there was   13:12:17

14 two of the identical pieces put together made the hull  13:12:20

15 and so on.                                              13:12:26

16           The Land Raider was similar.  We made one     13:12:27

17 track unit, which could be flipped, and make the other  13:12:30

18 side.  I think actually the Land Raider, we had         13:12:33

19 another frame, because we had to do -- the symmetry of  13:12:38

20 the Land Raider track was not horizontal.  It was at    13:12:42

21 an angle.  What that meant was that the side opening,   13:12:47

22 the side sponson, if you like, the boxed structure      13:12:52

23 that stuck out beyond the track unit couldn't be        13:12:55

24 flipped, it was outlooking, odd.  So we had another     13:12:58

25 frame which had those unique components on it, but I
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1 think the thing is that in both cases the evolution     13:13:07

2 with the design was kind of it was born of this         13:13:10

3 constraint to make the vehicles at a budget, and we     13:13:17

4 didn't want to make the vehicles too big because Rick,  13:13:25

5 in the rules, a figure moves 4 inches, and we didn't    13:13:28

6 want the vehicles to be much more than 4 inches         13:13:33

7 otherwise we would take more than one turn to get from  13:13:35

8 one end of the vehicle to the other.  So that is it.    13:13:38

9           I mean it was not that -- we just didn't go   13:13:41

10 into a box, into an office and create the whole design  13:13:45

11 without it being seen, so it was seen by Bryan, by      13:13:50

12 Alan as we developed it and made proposals about how    13:13:53

13 we would resolve the various design issues.             13:13:57

14           Q   As far as the specific design elements    13:14:00

15 that went into the Land Raider, did you have any        13:14:02

16 reference images in your mind as you created them?      13:14:07

17           A   Not images.  Again, it is very much like  13:14:11

18 sculpting a figure.  We were figure sculptors really.   13:14:13

19 So the tanks were almost like making a big figure, so   13:14:16

20 again we drew on our own knowledge of First World War   13:14:20

21 tanks, Second World War tanks, tractors, construction   13:14:25

22 vehicles, basically any kind of heavy engineering, we   13:14:29

23 used that knowledge.  Little snippets of them, you      13:14:36

24 know, the armored exhaust on the Rhino, you could say   13:14:41

25 owe something to the exhaust on say like a big tractor
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1 unit from a big rig, articulated rig or from the rear   13:14:54

2 of a Tiger tank, you know.  They all have armored       13:15:02

3 exhausts, so essentially the exhaust -- and then you    13:15:06

4 have to have a plate of armor around it, so again it    13:15:10

5 is a logical thing.  It is very basic.  You know, it    13:15:13

6 is very basic.  There are not many innovative things.   13:15:18

7 I think we sparked the Imperial eagle on to the Rhino.  13:15:23

8      MR. MOSKIN:  Could you read that back?

9           A   We sparked -- basically it is a way of    13:15:30

10 applying an image on into the steel.  What we do is     13:15:32

11 you make a copper electrode, which is in a specific     13:15:37

12 shape, and in this case the shape of an Imperial eagle  13:15:41

13 or the 40K Imperial eagle, the double headed eagle.     13:15:45

14 That electrode is then used to burn its way into the    13:15:49

15 steel with a high voltage arc of electricity, and it    13:15:54

16 is gradually dropped into the steel, and as it does so  13:15:59

17 it burns out the shape.                                 13:16:03

18           Q   The Imperial eagle that you are talking   13:16:04

19 about, is that an iconic Warhammer 40K symbol?          13:16:07

20           A   The double headed eagle itself isn't      13:16:11

21 unique to Games Workshop, but that design I would       13:16:14

22 argue is.                                               13:16:19

23           Q   And you put that design on to the Land    13:16:19

24 Raider?                                                 13:16:23

25           A   On to the Rhino.
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1           Q   Did you put it on the Land Raider?        13:16:26

2           A   You've got me there.  I can't remember.   13:16:27

3 That is probably the best answer I can give you.        13:16:31

4           Q   But you know you put it on the Rhino?     13:16:35

5           A   Yes.                                      13:16:37

6           Q   You just cannot remember for the Land     13:16:37

7 Raider?                                                 13:16:39

8           A   Yes.  Then we did an extension for the    13:16:39

9 Rhino, we did another frame, which made it into the     13:16:45

10 Predator Tank, which was a turret and replaced the ...  13:16:48

11           Q   Where did you put this double eagle       13:16:57

12 symbol on to the Rhino?                                 13:17:01

13           A   I think we did it on to the plate, which  13:17:05

14 would be either the front plate on the Rhino or the     13:17:08

15 tail plate.  I think you might have to allow me to      13:17:12

16 modify what I have just said, because it may well be    13:17:17

17 that that sparking was actually maybe on the Predator,  13:17:19

18 which was an extra frame which converted the Rhino      13:17:23

19 from a personnel carrier into a tank.  I think that     13:17:30

20 that Imperial eagle was sparked on to the plate detail  13:17:33

21 that would go on the front of the Predator.  I would    13:17:37

22 like to make that clear.                                13:17:41

23           Q   And you described that -- strike that.    13:17:42

24 You described that double headed eagle as an            13:17:49

25 innovative addition to the vehicles.  Is that right.
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1           A   Yes, it was put on to make it --          13:17:57

2           Q   Can you think of any other innovative     13:17:59

3 additions to the Land Raider?                           13:18:02

4           A   We had bolt guns, heavy bolt guns fitted  13:18:07

5 on, which again were large versions of the bolt guns    13:18:11

6 we had already featured on the plastics set.  So there  13:18:14

7 was a correlation.  Again, it is that attempt to        13:18:17

8 create a reality out of -- making a logical extension,  13:18:22

9 you know, if the infantry were carrying this weapon,    13:18:29

10 it is quite likely a heavy version of that weapon       13:18:32

11 would be included on the armored vehicle.               13:18:35

12           Q   Are there any other purely innovative     13:18:46

13 design elements that you can think of that you added    13:18:50

14 to the Land Raider?                                     13:18:52

15           A   I like the shape of it.  I like the       13:19:03

16 truncated rhomboid shape of the track unit, which I     13:19:06

17 suppose you could say came from First World War tanks,  13:19:10

18 you know British male or female.  But the mounting of   13:19:13

19 the guns on either side, again you could say was kind   13:19:26

20 of like a World War One tank, but the arrangement of    13:19:31

21 them externally, as they are on the Land Raider, it     13:19:35

22 wasn't, you know, historically, that was not the case,  13:19:41

23 you know, most of the gun was inside the tank and it    13:19:44

24 was only the barrel that poked out, whereas in the      13:19:46

25 Land Raider it is the whole gun is out there.
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1           Again, because it is science fiction and      13:19:52

2 again because we want people to see the model and       13:19:54

3 understand what that particular gun is, in this case    13:19:57

4 it was a twin Lascannon, I think.                       13:20:01

5        (Exhibit 20 marked for identification)           13:20:26

6      MR. MOSKIN:  Did you ask a question?               13:20:38

7      MR. COOPER:  I don't have a question yet.  I am    13:20:41

8      going to.                                          13:20:43

9           You mentioned the term Lascannon?             13:20:53

10           A   Um hum.                                   13:20:57

11           Q   Have you also heard the term Lasgun?      13:20:57

12           A   Yes.                                      13:21:00

13           Q   The court reporter has handed you what    13:21:43

14 has been marked as Exhibit 20.  Do you recognize what   13:21:45

15 that is an image of?                                    13:21:49

16           A   Yes, it is a British Mark IV, I think it  13:21:51

17 is a female tank.  There were two kinds, male and       13:21:54

18 female tank.                                            13:22:00

19           Q   Did you mention that that was one --      13:22:06

20 strike that.  Are there any design elements that you    13:22:07

21 see in this tank that are also present in the Land      13:22:20

22 Raider you developed?                                   13:22:26

23           A   You can see there is a rhomboid shape to  13:22:30

24 the track unit.  The Land Raider was truncated, in      13:22:32

25 other words, the rear upper point of the rhombus is

Page 46

Veritext National Deposition & Litigation Services
866 299-5127

1 cut off, which gives the Land Raider its distinctive    13:22:45

2 shape.  So that is not a shape that is on this image.   13:22:49

3 This tank has sponsons, which are the rectangular       13:22:51

4 structures sticking out of the side, which the Land     13:22:57

5 Raider also has.  It also has a central hull.  But in   13:23:00

6 a way it is almost like you are describing, you know,   13:23:06

7 what a man looks like.  He has two legs and he has a    13:23:10

8 body and he has two arms.  It is like an armored        13:23:17

9 vehicle has to have a means of moving around and a      13:23:21

10 means of protecting people, and that is what you are    13:23:23

11 looking at when you look at these structures.           13:23:25

12           I do think when we started making Land        13:23:29

13 Raiders and Rhinos, particularly the Land Raider,       13:23:34

14 science fiction vehicles before then had a kind of      13:23:37

15 smooth glossy look to them.  You know, this idea of a   13:23:46

16 kind of heavy industrialized look to the vehicles was   13:23:51

17 something that had not really been around.  So I think  13:23:57

18 that was why the Land Raider was so successful I        13:24:01

19 think, because we had this new look to it, this kind    13:24:07

20 of used history feel.                                   13:24:10

21           Q   During your time at Games Workshop, did   13:24:31

22 you design both full figures and also accessories for   13:24:33

23 those figures?                                          13:24:38

24           A   Accessories?  We certainly did            13:24:41

25 conversions for them.  At that point most of our
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1 figures were one piece.  If they were two piece they    13:24:48

2 were dedicated in the sense that if we had to do a      13:24:52

3 separate arm for a model, that arm was really only      13:24:57

4 designed to fit on to that one figure.  It was not      13:25:02

5 designed to fit on to a number of figures.  That        13:25:06

6 probably came in later, after my time.                  13:25:09

7           Q   Are you generally aware of the Games      13:25:13

8 Workshop products that are sold now?                    13:25:15

9           A   Yes, I am.  Well, not in specifics.  I    13:25:18

10 don't go into Games Workshop shops.                     13:25:23

11           Q   Do you understand whether they now sell   13:25:29

12 accessories for their figures?                          13:25:31

13           A   I have been into other shops, retail      13:25:38

14 shops, not Games Workshop shops, where the Games        13:25:39

15 Workshop products are there.  I see boxes of units and  13:25:42

16 I imagine what they might be doing.  They might be      13:25:48

17 selling -- you might have, say, the components for      13:25:52

18 making the basics of a figure, say the head and the     13:25:56

19 body and the legs, and then they will put one set of    13:26:00

20 arms in with that set and they will sell that box and   13:26:03

21 then they will sell another box, and it may have        13:26:06

22 common components in it.  I couldn't say that I am      13:26:09

23 aware of seeing any separate parts.                     13:26:14

24      MR. MOSKIN:  Would this be an appropriate time to  13:26:44

25      take a short break?
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1      MR. COOPER:  Sure.                                 13:26:47

2      THE VIDEOGRAPHER:  Going off the record.  The      13:26:52

3      time is 13:26.                                     13:26:53

4                   (A short break.)

5      THE VIDEOGRAPHER:  Back on the record.  The time   13:36:08

6      is 13:35.                                          13:36:09

7      MR. COOPER:  How many miniature war game figurine  13:36:18

8      companies would you estimate there are?            13:36:22

9           A   It is quite easy to start one of these    13:36:27

10 companies.  I would say that it is at least in the      13:36:30

11 hundreds and probably in the thousands.                 13:36:37

12           Q   Why do you say it is easy to start one    13:36:39

13 of these companies?                                     13:36:42

14           A   Because the original way of making these  13:36:43

15 figures with the vulcanized rubber and so on and the    13:36:44

16 technology that you need for that is really quite       13:36:49

17 cheap.  You can buy an old press and you can buy a      13:36:53

18 spin casting machine for 1,500 pounds or 2,000 pounds   13:36:57

19 and so you can set that up in your garage, you know.    13:37:05

20 So you can make your own models and you can melt your   13:37:11

21 alloy and cast your figures and you can do that quite   13:37:14

22 easily.  So there is quite a lot of people who do       13:37:18

23 that.                                                   13:37:21

24           Q   Is the equipment that you described, is   13:37:22

25 that the same type of equipment that a large company
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1 like Games Workshop would use?                          13:37:26

2           A   Yes, Workshop's stuff is much more        13:37:29

3 sophisticated.  They may have carousel casting          13:37:31

4 machines and so on, and obviously they have moved       13:37:35

5 beyond that now, making injection molded plastic,       13:37:38

6 injection resin and so on, which is a technology that   13:37:40

7 is not so accessible.  But the old fashioned way of     13:37:44

8 making metal figures is there, and Workshop -- do you   13:37:50

9 know, I don't know if they still make metal figures     13:37:55

10 now or not or whether it is all plastic and resin.      13:37:57

11           Q   The sophistication of a company like      13:38:02

12 Games Workshop, is that even in its designs -- strike   13:38:05

13 that.                                                   13:38:09

14           As a sculptor and designer, can you see a     13:38:10

15 difference in the products of someone like Games        13:38:15

16 Workshop -- strike that too.  You mentioned that Games  13:38:18

17 Workshop are more sophisticated than some of the other  13:38:35

18 miniature design companies.  Is that right?             13:38:39

19           A   Yes, I think so.                          13:38:41

20           Q   As a sculptor and designer, can you see   13:38:41

21 a difference in their products when compared to some    13:38:44

22 other companies?                                        13:38:48

23      MR. MOSKIN:  Objection, foundation.                13:38:50

24           Q   Strike that.  As a sculptor and           13:38:52

25 designer, can you see a difference in the design
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1 elements of a miniature, based on the company's level   13:39:13

2 of sophistication?                                      13:39:16

3      MR. MOSKIN:  Same objection but you can answer.    13:39:20

4           A   It is difficult to say exactly.  I think  13:39:23

5 in the case of Games Workshop you are looking at a      13:39:27

6 company which has got a splendid creative resource      13:39:31

7 which is many layered, so you have people who are       13:39:36

8 great at doing two dimensional works, you have people   13:39:38

9 who have strengths in developing and working with the   13:39:42

10 iconography and making that all hang together, and      13:39:44

11 then people who are just phenomenal sculptors and who   13:39:49

12 have got consummate control of the model that they are  13:39:52

13 making.                                                 13:39:56

14           So when you bring all of these together,      13:39:57

15 Workshop are able to create objects which have got a    13:39:59

16 resolution to them, a clarity of design that is         13:40:06

17 sometimes lacking in some of the smaller outfits or     13:40:10

18 smaller companies.  Because they don't have that sort   13:40:14

19 of like multilayered creative resource, they may just   13:40:16

20 not have enough people or time to spend resolving the   13:40:21

21 design, and you can see that in some of the Workshop    13:40:26

22 products, yes, I would say so.                          13:40:29

23           Q   You can see that compared to other        13:40:31

24 companies' products?                                    13:40:33

25           A   Yes.  Yes.

Page 51

Veritext National Deposition & Litigation Services
866 299-5127

1      MR. MOSKIN:  Same objection.                       13:40:36

2           Q   You mentioned that you were involved in   13:41:00

3 the creation of Chaos Warriors at Games Workshop.  Is   13:41:01

4 that right?                                             13:41:05

5           A   Yes.                                      13:41:05

6           Q   And the Chaos Warriors were developed     13:41:06

7 before the Space Marines.  Right?                       13:41:08

8           A   Yes, they were part of the Warhammer      13:41:10

9 Fantasy.                                                13:41:13

10           Q   Could you describe -- strike that.  Did   13:41:15

11 the Chaos Warriors have shoulder pads on them as well?  13:41:18

12           A   By definition they were chaotic, so they  13:41:23

13 had lots of different things.  So there was not like a  13:41:30

14 uniform as such, you know.  So in the early days a      13:41:33

15 chaos warrior may have been a fully armored model.      13:41:39

16 There is one springs to mind that I didn't sculpt,      13:41:44

17 that Jes sculpted, called Slambow.  It was like your    13:41:46

18 archetypal, just what people expected.  But all around  13:41:54

19 that image there were all sorts of other attempts at    13:41:59

20 making Chaos Warriors which were simply chaotic.  So    13:42:02

21 they would have no armor or they may have a mutation,   13:42:07

22 you know, so they may have an extra arm or their head   13:42:10

23 would be in a different place, or things like that.     13:42:15

24 So they were all kind of experiments.  But even while   13:42:16

25 I was there the idea of the Chaos Warriors got more

Page 52

Veritext National Deposition & Litigation Services
866 299-5127

Case: 1:10-cv-08103 Document #: 370-2 Filed: 05/30/13 Page 13 of 17 PageID #:21346



1 refined, to the point where it started to have a set    13:42:27

2 of design parameters, you know, as you say, like full   13:42:35

3 plate armor, fully enclosed helmet, some kind of        13:42:39

4 Teutonic crest on the helmet, you know, these things,   13:42:44

5 a big big weapon, a big sword, a big axe, and these     13:42:49

6 things started to coalesce into what we understood to   13:42:53

7 be a chaos warrior.                                     13:42:58

8           Q   If I use the term "confirmatory           13:43:14

9 assignment", do you understand what that means?         13:43:17

10           A   I think so, yes.                          13:43:19

11           Q   What do you understand that to mean?      13:43:22

12           A   It is to -- I think I have got one,       13:43:24

13 which is a statement that would assign intellectual     13:43:28

14 property rights to one company or one individual, and   13:43:39

15 so you are confirming that assignation of the rights.   13:43:44

16           Q   Have you signed one of those for Games    13:43:46

17 Workshop?                                               13:43:48

18           A   I have not signed one yet but I have one  13:43:49

19 and I have had conversations with Games Workshop.  I    13:43:52

20 have read it.  I believe I understand it.  I have       13:43:57

21 spoken to the legal advisers and I am happy with its    13:44:01

22 content, so the fact that I have not actually           13:44:04

23 physically handed it over means that I don't approve    13:44:06

24 of its content.                                         13:44:12

25      MR. COOPER:  Mr. Naismith, thank you very much

Page 53

Veritext National Deposition & Litigation Services
866 299-5127

1      for showing up today.  I don't have any more       13:44:35

2      questions at this time.                            13:44:38

3           CROSS-EXAMINATION BY MR. MOSKIN:

4      MR. MOSKIN:  Give me five minutes and then I       13:44:41

5      probably just have a few.  Before we do that can   13:44:43

6      you read back his last answer about his            13:44:47

7      confirmatory assignment, something about being     13:44:50

8      happy or not with the contents.                    13:44:54

9                     (Read back.)

10           A   Yes.  Does that not make sense?  The      13:45:24

11 only thing I would like to clarify, when I said legal   13:45:27

12 advisers I didn't mean neutral advisers of my own, I    13:45:29

13 mean Games Workshop Legal Department.                   13:45:33

14      MS STEVENSON:  And we cannot advise.               13:45:36

15           A   No, so I just had a discussion, if you    13:45:38

16 like.  What I am trying to communicate is that I        13:45:39

17 received a confirmatory assignment from Games           13:45:46

18 Workshop, I had a letter in the first instance from     13:45:51

19 Alan Merrett, and that was followed up with the         13:45:55

20 assignment which I received.  I read it.  I thought:    13:45:57

21 What is all this legalese stuff?  So I just really      13:46:01

22 wanted to have that explained to me in lay terms, so I  13:46:05

23 spoke to the guys at Games Workshop, who basically      13:46:10

24 explained to me in lay terms, what these things meant.  13:46:13

25 I have never really been -- I have always thought that
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1 as an employee of Games Workshop at that time that any  13:46:21

2 of the design that I did belonged to them.  The design  13:46:25

3 in particular -- I think there was a photograph at the  13:46:30

4 back of the assignment -- which was a Rhino, and at     13:46:32

5 the time we worked on the Rhino I was an employee of    13:46:37

6 Games Workshop and was quite happy with the idea that   13:46:41

7 the design belonged to them.  Ditto with the Space      13:46:46

8 Marine.  As far as I can see, I was an employee         13:46:51

9 employed to sculpt and create designs, and by then      13:46:54

10 they paid me.                                           13:46:59

11           Q   I just want to clarify because I am not   13:47:02

12 sure I asked you a question, but I appreciate the       13:47:04

13 clarification.  Just so we can say it in response to a  13:47:08

14 question, as between yourself and Games Workshop, whom  13:47:12

15 do you think owns any intellectual property right in    13:47:17

16 the Rhino, the Space Marine or other works you created  13:47:19

17 while you were working with the company?                13:47:24

18           A   I would say Games Workshop owns that      13:47:26

19 because at the time when I was working I was an         13:47:27

20 employee of them, and I always thought that in a sort   13:47:31

21 of master and servant relationship like that that the   13:47:35

22 IP was owned by the company.                            13:47:38

23           Q   Looking at what was marked as Exhibit     13:47:44

24 20, when you were working on creating the Games         13:47:47

25 Workshop Rhino and Land Raider models, did you have
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1 this picture in front of you?                           13:47:56

2           A   No.                                       13:47:57

3           Q   Did you have any pictures in front of     13:47:58

4 you?                                                    13:47:59

5           A   No.                                       13:48:00

6           Q   Did you work off of any other specific    13:48:00

7 reference materials?                                    13:48:03

8           A   No.  It was all just memory of -- there   13:48:04

9 is the company that make model kits in this country     13:48:06

10 called Airfix, and old boys probably used to have the   13:48:13

11 equivalent in the States, with kits, and there was a    13:48:18

12 kit that I would argue every boy of my age probably     13:48:23

13 had and built and it was of one of these tanks, as a    13:48:25

14 teenager, so that was my last actual physical holding   13:48:28

15 of this model or seeing pictures of it, but it is just  13:48:32

16 one of these iconic shapes and designs that kind of     13:48:39

17 locks in your mind.                                     13:48:43

18           Q   You described certain constraints that    13:48:45

19 you worked under in creating the Land Raider and the    13:48:47

20 Rhino.  Do you know if actual tanks had the same sort   13:48:50

21 of symmetry you were describing?                        13:48:59

22           A   Do you know, I wouldn't be surprised if   13:49:01

23 they didn't.  I don't know and I cannot give you any    13:49:03

24 examples but I would imagine that a lot of these tanks  13:49:07

25 historically were built by tractor factories, you
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1 know, or construction equipment factories.  So they     13:49:15

2 would have been used to using the same components in    13:49:18

3 many different places.  The whole point about mass      13:49:22

4 production is you make one piece and you keep reusing   13:49:26

5 it, so that I think is a design basic.                  13:49:29

6           Q   But you are not aware of any specific     13:49:35

7 tanks that had the same sort of symmetry that you       13:49:37

8 designed in the Games Workshop Rhino and Land Raider?   13:49:41

9           A   No, I would have to say not, but you can  13:49:44

10 see even here the repeated use of the same unit.        13:49:47

11           Q   In making the scaling or the design of    13:49:57

12 the Land Raider and the Rhino units, did you have any   13:50:00

13 references in mind?                                     13:50:04

14           A   Only the gaming one really.  Again, we    13:50:06

15 needed to have something which would have presence on   13:50:08

16 the table.  So the Land Raider we made tall, so the     13:50:11

17 fact, if you like, the happy accident that symmetry     13:50:16

18 gave the Land Raider a taller profile gave it a         13:50:19

19 presence on the table which meant that it was easily    13:50:24

20 identified as different from a Rhino.                   13:50:26

21           Q   But you are not aware of any prior        13:50:51

22 designs in military or toys that had that same          13:50:53

23 profile, that high profile?                             13:50:56

24           A   There were some, I think some French      13:51:00

25 World War One tanks that were a bit tall and there was
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1 a German one, for the life of me I can't remember what  13:51:06

2 it was called, but it was essentially a brick.  It was  13:51:09

3 like a giant rectangular box and it was tall but it     13:51:13

4 didn't have the -- beauty is too strong a word but      13:51:19

5 there was not a thrust, there was not a direction to    13:51:26

6 it that you have in the Land Raider.  This German tank  13:51:28

7 was literally a box so you would not know which way it  13:51:31

8 was supposed to go, whether it was going to the left    13:51:34

9 or right, backwards or forwards, whereas the Rhino has  13:51:37

10 got a direction to it.                                  13:51:41

11           Q   When you were creating the Space Marine   13:51:56

12 model, did you have in front of you the specific image  13:52:02

13 as Exhibit 19?                                          13:52:07

14           A   Yes -- exhibit 19, which I am holding,    13:52:08

15 no.  Again, I take you back to that way that we had of  13:52:11

16 making the figures which was making use of our          13:52:17

17 knowledge of military history, you know.  I mean, in    13:52:22

18 Exhibit 19, page 3, there is an illustration of an      13:52:28

19 Asian helmet, which I am pretty sure Alec Morrison      13:52:31

20 would have used on his goblins and orks because of      13:52:35

21 that onion shape, you know, so it is a resource that    13:52:39

22 we used repeatedly, you know, this idea of taking       13:52:51

23 historical information and transposing it on to one of  13:52:56

24 these science fiction or fantasy figures.               13:53:01

25           Q   Did you have any references actually in
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1 front of you when you made the Space Marine model?      13:53:09

2           A   No, none.                                 13:53:12

3           Q   You say there was a function to a         13:53:22

4 helmet.  In the Space Marine, does the helmet have any  13:53:24

5 actual function?                                        13:53:29

6      MR. COOPER:  Objection to form.                    13:53:31

7           A   Well, it has to protect the head.  It     13:53:32

8 has to make sure that the individual inside can         13:53:34

9 survive in hazardous environments.  So it has to be     13:53:38

10 sealed, it has to be all one, you know.  I think that   13:53:41

11 is probably where that idea of the Space Marine helmet  13:53:49

12 is kind of unique, I suppose, because we borrowed from  13:53:53

13 the Roman soldier to make the bowled helmet and we      13:53:58

14 took the goggles and we took the mask but we made it    13:54:03

15 all into one piece, so it was a kind of consistent      13:54:06

16 whole.  I don't recall a design which was like that.    13:54:11

17 There are other designs of all enclosing helmets, like  13:54:16

18 a Star Wars Storm Trooper helmet, but it is not a       13:54:20

19 Space Marine helmet.                                    13:54:24

20           Q   My question was a little different.       13:54:25

21 Maybe it was not clear.  There is nothing inside the    13:54:27

22 head of a Space Marine figure that actually needs to    13:54:31

23 be protected, is there?                                 13:54:33

24           A   Yes, there will be a human man's head.    13:54:35

25           Q   In the models that actually get made,
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1 the figures, they are made out of plastic.  People are  13:54:43

2 not firing projectiles, there are not actually brains   13:54:47

3 inside the figures, the model heads.  They are toys,    13:54:50

4 effectively?                                            13:54:53

5      MR. COOPER:  Objection to form.                    13:54:54

6           A   Yes, the model that sits on the table,    13:54:56

7 there is no model of a head inside, but the premise is  13:54:57

8 that.                                                   13:55:02

9           Q   So it is a fictional premise?             13:55:02

10           A   Yes.                                      13:55:04

11           Q   So in that sense does the Space Marine    13:55:04

12 helmet on a fictional character have any real           13:55:06

13 function?                                               13:55:10

14      MR. COOPER:  Objection, leading.                   13:55:12

15           A   I am still not sure I understand your     13:55:14

16 question.                                               13:55:16

17           Q   Were the dimensions of the helmet for     13:55:18

18 the Space Marine or features made to serve any actual   13:55:20

19 protective function for a real human?                   13:55:26

20           A   Well, this is about us convincing people  13:55:31

21 that we are in a kind of semi-real world, you know,     13:55:35

22 that they were in it, so from that point of view the    13:55:38

23 dimensions are real.  We do allude to the fact that     13:55:43

24 you could have a human being inside, even although in   13:55:48

25 fact there is not.
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1           Q   So it is a fictitious function, not a     13:55:53

2 real function.                                          13:55:58

3           A   Yes, it is part of the story we are       13:55:58

4 trying to tell to convince people that this is a real   13:56:04

5 thing, you know, which is why we will have like the     13:56:06

6 knee armor articulating and so on.                      13:56:11

7           Q   You testified to some awareness that the  13:58:07

8 word or phrase "Space Marines" had been used in         13:58:08

9 fiction before Games Workshop used it for its           13:58:12

10 character.                                              13:58:16

11           A   Yes.                                      13:58:17

12           Q   When did you learn that?                  13:58:17

13           A   Recently, I mean only in the last month.  13:58:20

14           Q   How did you come to be aware of that?     13:58:23

15           A   Because of this case, to be perfectly     13:58:26

16 honest.  There was a sort of interest in all things to  13:58:30

17 do with Games Workshop, and actually if you Google      13:58:35

18 "Space Marine" it takes you to like the Wikipedia page  13:58:39

19 and there is a section in there that describes about    13:58:44

20 the history of it.  So that is as far as my knowledge   13:58:46

21 extends.  I can't corroborate it like that, but it      13:58:50

22 gave in the Wikipedia page several examples that        13:58:54

23 predates things.  I do remember reading EE Doc's        13:58:58

24 Linesmans series, as a kid, and I do remember reading   13:59:01

25 about Space Marines, although it was only a passing
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1 reference.                                              13:59:11

2           Q   You may have said this, I just want to    13:59:24

3 clarify.  At what point in time did you create your     13:59:28

4 first model of a Space Marine?                          13:59:31

5           A   If I joined them in 83/84, we started, I  13:59:36

6 moved down to Nottingham, because originally I was      13:59:40

7 still staying in Edinburgh when I started employment    13:59:43

8 with them.  We moved down in May 85 and I made it I     13:59:46

9 think when I was down in Nottingham, so it would have   13:59:54

10 been in the early summer, summer 85, I believe.         14:00:00

11           Q   In the same way I asked you the question  14:00:14

12 about the function of the helmet, does the shoulder     14:00:15

13 pad on a Space Marine have any actual function?         14:00:21

14           A   Its main function is this idea of         14:00:29

15 communicating the presence and power of the Space       14:00:31

16 Marine in his armor.  That is the story that we are     14:00:37

17 trying to tell.                                         14:00:41

18           Q   Does that have anything to do with the    14:00:42

19 size of the shoulder pad in relation to the figure      14:00:44

20 itself?                                                 14:00:48

21           A   Only insofar as because it is larger      14:00:49

22 than is if you like required, it adds a presence to     14:00:52

23 the model.                                              14:00:58

24      MR. MOSKIN:  I have no further questions.          14:01:07

25         RE-DIRECT EXAMINATION BY MR. COOPER:
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1           Q   Just two follow-ups, if you will.  Are    14:01:09

2 there any other functional -- strike that.  Are there   14:01:19

3 any other elements to the Space Marine that you         14:01:28

4 intended to appear functional in order to convince      14:01:33

5 people that it was or could be a real person?           14:01:37

6           A   Well, because it was a suit that had to   14:01:45

7 be worn, the individual inside, the theoretical         14:01:48

8 individual would have to move and do things that we     14:01:55

9 anticipate, then you had to have articulation at those  14:02:00

10 points, where the human being, were he to be inside,    14:02:04

11 would have to articulate.  So you would have to have a  14:02:07

12 way for his chest to move into a different              14:02:10

13 relationship from his hips.  You would have to have a   14:02:15

14 way for his thighs to move in a different relationship  14:02:19

15 to his hips, his calves to his thighs and his foot and  14:02:22

16 so on.  Again, if you extend this premise of telling    14:02:26

17 the story of a suit of powered armor, it has to be      14:02:32

18 divided logically at points.  There is no point         14:02:38

19 dividing it halfway up the upper arm because there is   14:02:43

20 no joint there.  You would have to divide it at the     14:02:48

21 elbow where the arm articulates.  That is the sort of   14:02:51

22 thing we do.                                            14:02:55

23           In the original one we had hosing and -- I    14:02:55

24 am not sure in later iterations of the Space Marine     14:02:58

25 how much of the hosing appeared, but in the early days
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1 it physically extended from the helmet, came down to    14:03:06

2 the chest to a chest box, and then two supplementary    14:03:11

3 hoses went round under the arms.  Again, it was all     14:03:16

4 about trying to create this kind of pseudo-reality to   14:03:19

5 the thing so that you could believe that there was      14:03:25

6 breathing going on, even if in reality there was not.   14:03:28

7           Q   You also mentioned that there is a        14:03:32

8 scaling and sizing properties to the miniatures and     14:03:35

9 you described it as a gaming one.  Do you recall that?  14:03:38

10           A   Yes.  It is important on the table, yes.  14:03:41

11           Q   Could you describe what you mean by the   14:03:43

12 scale and size of the Games Workshop miniatures being   14:03:47

13 a gaming one?                                           14:03:50

14           A   Okay.  When we were in the very infancy   14:03:51

15 of Citadel the accepted war game scale was 25 mm.  25   14:03:56

16 mm could either mean from the base of your heel to the  14:04:04

17 top of your head or from the base of the heel to your   14:04:07

18 eye level, as a standing individual, and that was the   14:04:10

19 scale, with the idea that we were going to be doing,    14:04:13

20 in the case of Warhammer, which was our first foray,    14:04:19

21 that it was to be a heroic game, a fantasy game, a      14:04:22

22 game of excitement and charisma.  We wanted to make     14:04:26

23 sure that our figures reflected that.  So the           14:04:30

24 instruction, if you like, that came from Bryan and      14:04:33

25 people in charge of Citadel was to make the figures
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1 bigger so that they would have presence on the table    14:04:40

2 and just be more appealing.                             14:04:45

3           The other point about the scaling is that it  14:04:48

4 is important on the table that the models function in   14:04:51

5 terms that you understand what they are, what they are  14:04:55

6 equipped with, what weapons they are holding and what   14:04:59

7 they are doing, if that is important.  So, you know,    14:05:02

8 the Space Marine in particular was an amalgam of all    14:05:04

9 those things.  We had to have strong design elements.   14:05:09

10 You know, it is plainly clear with the backpack which   14:05:13

11 way he is facing.  I know these are stupid things but   14:05:17

12 when you are standing looking at 100 models across the  14:05:20

13 table, three or four feet away, it starts to get        14:05:22

14 important, if you are going to play the game properly   14:05:26

15 to understand who is doing what and which way they are  14:05:29

16 facing.                                                 14:05:31

17           Q   So do some of the elements have to be     14:05:32

18 larger so that the players can see them on the game     14:05:34

19 board?                                                  14:05:37

20           A   Yes.                                      14:05:38

21           Q   So are the Games Workshop figurines --    14:05:39

22 you might have said this -- are they 28 mm scale?       14:05:41

23           A   I think nominally they are 28, they may   14:05:45

24 be larger than that now.  There is a term in the hobby  14:05:47

25 which is called scale creep, which there is kind of
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1 escalation like a kind of arms war in making the next   14:05:55

2 figure more charismatic, more powerful, and therefore   14:05:58

3 the figures tend to get larger with each new issue.     14:06:02

4           Q   Are there other war game -- strike that.  14:06:06

5 Are other war game miniatures also made in 28 mm        14:06:11

6 scale?                                                  14:06:15

7      MR. MOSKIN:  Objection, foundation.  You can       14:06:16

8      answer.                                            14:06:17

9           A   Yes, there are many, yes.                 14:06:17

10      MR. COOPER:  I have no further questions.          14:06:22

11      THE VIDEOGRAPHER:  This concludes the video        14:06:30

12      deposition of Robert Naismith.  Number of tapes    14:06:31

13      used is one.  Time is 14:06.                       14:06:35

14
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1

2                CERTIFICATE OF WITNESS

3

4 I, Robert Naismith, am the witness in the foregoing

5 deposition.  I have read the foregoing statement and,

6 having made such changes and corrections as I desired,

7 I certify that the transcript is a true and accurate

8 record of my responses to the questions put to me on

9 Monday, 25 February, 2013.

10

11

12

13

14 Signed:  ........................

15 Name:    Robert Naismith

16 Date:   .........................
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1            CERTIFICATE OF COURT REPORTER

2

3 I, AILSA WILLIAMS, an Accredited LiveNote Reporter,

4 hereby certify that Robert Naismith was duly sworn,

5 that I took the Stenograph notes of the foregoing

6 deposition and that the transcript thereof is a true

7 and accurate record transcribed to the best of my

8 skill and ability.  I further certify that I am

9 neither counsel for, related to, nor employed by any

10 of the parties to the action in which the deposition

11 was taken, and that I am not a relative or employee of

12 any attorney or counsel employed by the parties

13 hereto, nor financially or otherwise interested in the

14 outcome of the action.

15

16

17

18

19

20 Signed:  ........................

21 AILSA WILLIAMS

22 Dated: 2/27/13

23

24
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